REALIZING FREEDOM

Definitions of Civil Society

Definitions matter, for a number of reasons. The definition of civil
society is one of the more important problems in moral, social, and
political thought. One answer is simply to stipulate how one will
use the term, but, as logicians insist, whether stipulative definitions
“are clear or unclear, advantageous or disadvantageous, or the like,
are factual questions.”” Steven Scalet and David Schmidtz deal
straightforwardly with this very thorny problem, by stipulating that

[clivil society is that community . . . [that] delegates authority
to government, and is the body within which ultimate
authority resides. Civil society retains the right to dismiss
those whom it hires to provide it with governance. In this
sense, classical liberals typically use the term “civil society”
to refer to anything but government; businesses, schools,
clubs, unions, media, churches, charities, libraries, and any
other nongovernmental forms of organization through which
a community’s members relate to each other. Civil society is
in this sense a cluster concept. It refers to a cluster of things
that bear a family resemblance to each other but share no
common essence, apart from being nongovernmental forms
of association.?

Scalet and Schmidtz did not have the space to defend their defini-
tion of civil society, to show why it is clear and advantageous, so
the task falls to me. Their definition is superior to most common
contemporary competing definitions because it is both consistent
with a very long tradition, and therefore with most usage of the
term, and because it satisfies the criteria of a good definition in ways
that other proposed definitions do not.

Will Kymlicka, in his contribution to the same volume,* stipulates
that by civil society he intends “Associational Life,” which he distin-
guishes from “The State” and from “The Economy.” The state can
at least be understood as an organization, but seeing “The Economy”
in this way reveals a socialist understanding of human interaction.
It excludes from civil society all of the many forms of association
(partnerships, cooperatives, stock markets, unions, joint-stock com-
panies, etc.) organized for purposes of mutual benefit, all of which
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are lumped together and reified, converted into an entity known
as “The Economy.” This is a particularly striking example of an
increasingly common trend of defining civil society as a “third sec-
tor” of society. For example, the social democratic theorist Benjamin
Barber in his recent book on civil society defines civil society as “a
‘third sector’ (the other two are the state and the market) that medi-
ates between our specific individuality as economic producers and
consumers and our abstract collectivity as members of a sovereign
people.” Barber recognizes his divergence from historical usage but
defends his ahistorical and purely stipulative account on the grounds
that the term civil society’s “lively history no more determines or
limits the ideal of civil society in political discussion today than
Smith’s eighteenth-century account of laissez-faire liberalism deter-
mines or limits modern debates about global market economics. We
all depend on intellectual history, but this does not mean that we
must constantly engage in it.”® The last point is fair enough, but it
hardly licenses us simply to make up new meanings for a term or
to make spurious appeals to grammar, as in “less inclusive groups
certainly qualify as generically social, but if they are to count as part
of a rigorously defined democratic civil society they need to be more
than that. Otherwise, the modifier ‘civil’ loses its meaning.”” The
“civil” in civil society does not distinguish the civil parts of a society
from the uncivil parts, but civil societies from uncivil societies—for
example, from states of nature or from societies ruled by totalitarian
states or based on rigid caste distinctions. Words and concepts have
histories, and simply stipulating that one will use a term in a way
entirely different from—indeed incompatible with—previous uses,
in order to legitimate certain ideological goals, is misleading and
unacceptable. In contrast, the use of the term by Scalet and Schmidtz
comports well with historical usage, has the advantage of distin-
guishing institutions and practices in useful ways and in terms of
appropriate categories, and serves as a foundation for the pursuit
of ideas about justice, rather than as part of a conclusion.

Origins of Civil Society

The notion of civil society arose from the cities of Europe and was
historically used to describe the new kind of life emerging there
from about the eleventh century onward. It was the way of life of
a particular order of society. As the church asserted its independence
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from the secular powers, the burghers of the cities asserted their
independence from both.® The knightly order and the orders of the
church had their peculiar characteristics, and so did the order of the
burghers that began to take definite form in the eleventh century.
The foundation of the way of life of the burghers was commerce,
in the forms of both trade and manufacturing. In contrast with the
hierarchical and coercive orders of the feudality and the hierarchical
and mystical orders of the church, commercial orders tended to
equality, liberty, and rationality. As Henri Pirenne noted, of the
needs of the order of civil society, “the most indispensable was
personal liberty. Without liberty, that is to say, without the power
to come and go, to do business, to sell goods, a power not enjoyed
by serfdom, trade was impossible.”

Max Weber saw the conception of the burgher as a member of an
association endowed with rights and privileges as characteristic of
occidental city life. In contrasting the cities of western Europe with
other urban conglomerations on the Eurasian landmass, he observed,

Most importantly, the associational character of the city
and the concept of a burgher (as contrasted to the man from
the countryside) never developed at all or existed only in
rudiments. The Chinese townsman was legally a member of
his sib and hence of his native village, where the temple of
his ancestor-cult stood and with which he carefully upheld
his association. Similarly, the Russian member of a village
community who earned his living in the city remained a
“peasant” in the eyes of the law. The Indian townsman was,
in addition, a member of his caste.!’

The citizens of the towns built strong walls to protect themselves
from the various armed bands—including the princes and knights
of the feudal orders, as well as their less-settled cousins, the Viking
raiders and pirates. Within the walls they created social and legal
bonds through the publicly sworn ritual oaths of the burghers. John
of Viterbo (ca. 1250) even went so far as to invent an etymology of
the term civitas:

A city is called the liberty of citizens or the immunity of
inhabitants. . . . [F]or that reason walls were built to provide
help for the inhabitants. ... “City” means “you dwell safe
from violence” (Civitas, id est “Ci(tra) vi(m)(habi)tas”). For resi-
dence is without violence, because the ruler of the city will
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protect the lowliest men lest they suffer injury from the more
powerful, since “we cannot be equal with those more power-
ful” (Digest 4.7.3). Again, “no one must be unjustly treated
on account of the power of his adversary . ..” (Digest 1.1.19).
Again, since the home (domus) is for each person a most
secure refuge and shelter, no one should be taken therefrom
against their will; nor is it reasonable that anyone in a town
should be compelled by violent fear and so on (Digest 2.4.18
and 2.4.1). Again [the city] is truly called a place of immunity,
because its inhabitants are guarded by its walls and towers
and protected in it from their enemies and foes."

In very many cases the cities of Europe were built on historically
well-documented (not merely hypothetical) social contracts. Harold
Berman, drawing on the account in the Domesday Book of Ipswich,
describes the act of oath taking in the town of Ipswich, England:

[O]n Thursday, June 29, 1200, the whole community of the
town assembled in the churchyard of St. Mary at the Tower.
They proceeded to elect, with one voice, two bailiffs, who
were sworn to keep the office of provost, and four coroners,
who were sworn to keep the pleas of the crown and to handle
other matters affecting the crown in the town “and to see to
it that the aforesaid bailiffs justly and lawfully treat the poor
as well as the rich.” ... On Sunday, July 2, the bailiffs and
the coroners, with the assent of the community, appointed
four men of each parish of the borough, and they elected
the twelve capital portmen. (Understandably, the two bailiffs
and four coroners were among those elected.) After they
were sworn faithfully to govern the borough and maintain
its liberties, and justly to render the judgments of the courts
“without respect to any person,” all the townsmen stretched
forth their hands toward the “Book” (the Gospels) and with
one voice solemnly swore to obey and assist, with their bodies
and their goods, the bailiffs, coroners, and every one of the
capital portmen in safeguarding the borough, its new charter,
its liberties and customs, in all places against all persons, the
royal power excepted, “according to their ability, so far as
they ought justly and rationally to do.”"

The legal relations among the inhabitants of such places were
normally governed by contract, rather than status; they were the
quintessential “social order in which all these relations arise from
the free agreement of individuals” described by Henry Sumner
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Maine." This was clear and obvious to all in the many cases in which
the cities and towns were founded, rather than simply there from
time immemorial. As contractually formed legal associations, cities
had a juridical existence."* The principle that “city air makes one
free after the lapse of a year and a day,” a recognized privilege of
Bremen from 1186 and of Liibeck from 1188, was quite widely
recognized throughout Europe. In the “Customs of Newcastle-Upon-
Tyne in the Time of Henry I, 1068-1135” we find stated, “If a villein
come to reside in the borough, and shall remain as a burgess in the
borough for a year and a day, he shall thereafter remain there, unless
there was a previous agreement between him and lord for him to
remain there for a certain time.”’

These associations were known by many different terms, but two
came into wide usage to describe the legal status of such associations:
the Germanic burgenses and the Latin civitas.” As Hans Planitz notes,
“The expression burgenses was at first used only if the city was
not a civitas, and civitas was at first only the old episcopal seat
(‘Bischofsstadt’).”'® Both terms and their derivatives—biirgerlich/
bourgeois and civil—have come down to the present age and are
used interchangeably. The advantage of the former is its obvious
connection with city life—with the burgh (retained in English as
borough and in such names as Canterbury and Pittsburgh)—and
the advantage of the latter is its obvious connection with a way of
comporting oneself—with civility. Civil society is the society of those
who live in a certain kind of relation. From its origins as a particular
order of the wider world of human relationships, civil society has
so grown that it has displaced the feudal and ecclesiastical orders
as claimant to the status of all-encompassing or universal order or,
as we might say today, as the default or background order. The
growth of commerce and of the associated commercial and scientific
mentality had brought in its wake pluralism, which had undermined
the claims of the church to universality in practice, and equality,
which had made both pointless and odious the privileges of
“noble” birth.”

The unique characteristics of the order of civil society include
individual liberty, peace, and equality before the law. Individuality
and personal liberty developed along with civil society. In Antony
Black’s words,

Civil society . . . was the beneficiary of the enhanced value
now ascribed to the individual: the sacred was becoming
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identified with the human, personality was beginning to be
seen as the only human entity with absolute value. ... The
crucial point about both guilds and communes was that here
individuation and association went hand in hand. One
achieved liberty by belonging to this kind of group. Citizens,
merchants, and artisans pursued their own individual goals
by banding together under oath.”

Peace and personal security were central values. As Pirenne
remarks, in the midst of widespread violence and predation, the
medieval commune was a peace association: “The burghers were
essentially a group of homines pacis—men of peace. The peace of the
city (pax villae) was at the same time the law of the city (lex villae).”*

Legal equality and the rule of law developed in civil society.
Antony Black describes the basic values of civil society as follows:

[Flirst, personal security in the sense of freedom from the
arbitrary passions of others, and freedom from domination
in general. This involves freedom (or security) of the person
from violence, and of private property from arbitrary seizure.
But these, it would appear, can only be maintained if legal
process is credibly and successfully enforced as an alternative
to physical force, in settlement of disagreements, and in
redressing wrongs committed by violence. This leads to the
notion of legal rights (whether or not so called), both in the
sense of the right to sue in court on equal terms with everyone
else—legal equality—and in the sense of claims, for example
to property, recognized and upheld by law.”

A central part of the growth of equal legal rights was toleration
of nonviolent beliefs and behaviors. Benedict de Spinoza observed
of the civil society of his native city,

The city of Amsterdam reaps the fruit of this freedom in
its own great prosperity and in the admiration of all other
people. For in this most flourishing state, and most splendid
city, men of every nation and religion live together in the
greatest harmony, and ask no questions before trusting their
goods to a fellow-citizen, save whether he be rich or poor,
and whether he generally acts honestly, or the reverse. His
religion and sect are considered of no importance; for it has
no effect before the judges in gaining or losing a cause, and
there is no sect so despised that its followers, provided that
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they harm no one, pay every man his due, and live uprightly,
are deprived of the protection of the magisterial authority.”

Civil society rests on a foundation of fundamental equality and
liberty, a legal foundation. This explains the use of the term to
refer to both the various “private” contractual associations often
associated with civil society—corporations, associations, unions,
partnerships, clubs, churches, and so on—and the common use of
the term to refer to the entire complex set of arrangements governed
by a legal order. James Harrington used the term civil society to refer
to the people governed by a common set of laws, or government,
rather than by the arbitrary will of rulers: “Government (to define
it de jure or according to ancient prudence) is an art whereby a civil
society of men is instituted and preserved upon the foundation of
common right or interest, or (to follow Aristotle and Livy) it is the
empire of laws and not of men.”*

The better-known John Locke uses “civil society” interchangeably
with “political society” to refer to the relationship among those
who form one body politic, which has the power to choose one
government.” Thus,

[t]he only way whereby any one divests himself of his Natu-
ral Liberty, and puts on the bonds of Civil Society is by agreeing
with other Men to joyn and unite into a Community, for
their comfortable, safe, and peaceable living one amongst
another, in a secure Enjoyment of their Properties, and a
greater Security against any that are not of it. This any num-
ber of Men may do, because it injures not the Freedom of
the rest; they are left as they were in the Liberty of the State
of Nature. When any number of Men have so consented to make
one Community or Government, they are thereby presently
incorporated, and make one Body Politick, wherein the Major-
ity have a Right to act and conclude the rest.?

As such, a civil society or a body politic is distinguished from its
government, from the body of people to whom the civil society may
delegate its powers of enforcing and executing the laws. Unlike
many later writers, Locke does not make the mistake of confusing
the group to whom the members of civil society delegate certain
powers with civil society as a whole.”” The appropriate relationship
between civil society and government is that of principal and agent,
as understood in most normal contractual relationships. Although
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civil society might be referred to as an institution, as the term is
used to refer to the “institutions” of property and marriage, it is not
an organization. Government is both an institution in the sense that
civil society and marriage are institutions and it is an organization
to which the members of the civil society may entrust certain powers.
The difference is important and helpful to delineate the rightful
authority of government and its rightful limits.

Thus, civil society refers first and foremost to a kind of legal
relationship among persons.? Above all, it is a relationship in which
each is in possession of what is properly her own, of her property,
or right. Fundamental rights—clustered around property in one’s
person—are equal for all. The concept of subjective right emerged
and developed along with civil society.”” Immanuel Kant identifies
as a condition of civil society a well-defined understanding of mine
and thine, which in turn requires that all are equally subject to the
same known law:

Now, with respect to an external and contingent posses-
sion, a unilateral Will cannot serve as a coercive law for
everyone, since that would be a violation of freedom in accor-
dance with universal laws. Therefore, only a Will binding
everyone else—that is, a collective, universal (common), and
powerful Will—is the kind of Will that can provide the guar-
antee required. The condition of being subject to general
external (that is, public) legislation that is backed by power
is the civil society. Accordingly, a thing can be externally
yours or mine only in a civil society.”

Civil society is a kind of social order based on a particular kind
of legal foundation. This legal foundation is not the civil society
itself, but civil society can hardly be conceived, much less realized,
in its absence. The social order made possible by a legal foundation
of equal and compossible individual rights* protected by limited
government admits of complexity far exceeding the power of the
human intellect to design or control; what is important for the enter-
prise of defining civil society is not what particular forms it may
happen to take, what organizations or associations its members form,
or what religion they profess, but that the infinite complexity and
variability of which civil society is capable rests on a set of fairly
simple rules.”? Religious associations, business enterprises, self-help
and mutual-aid societies, intellectual and scientific unions, and many
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other forms of association must conform to the rule of law, but
within the rather wide parameters set by Kant’s conditions, an infi-
nite variety is possible. The satisfactions of life in society rest on a
foundation of well-defined legal rights protected by government,
but the satisfactions of human life in society are provided by the
peaceful interactions of free citizens.® As the influential classical
liberal Benjamin Constant noted in his 1819 speech “On the Liberty
of the Ancients Compared with That of the Moderns,”

The holders of authority ... are so ready to spare us all
sort of troubles, except those of obeying and paying! They
will say to us: what, in the end, is the aim of your efforts,
the motive of your labours, the object of all your hopes? Is
it not happiness? Well, leave this happiness to us and we
shall give it to you. No, Sirs, we must not leave it to them.
No matter how touching such a tender commitment may be,
let us ask the authorities to keep within their limits. Let
them confine themselves to being just. We shall assume the
responsibility of being happy for ourselves.*

Civil Society and Motivation

Some philosophers, however, came to identify the social order of
civil society principally with a particular kind of activity or motiva-
tion, rather than with the legal order that Locke, Kant, and others
agreed was its foundation. Thus, G. W. F. Hegel asserted that “indi-
viduals in their capacity as burghers are private persons whose
end is their own interest” and characterized civil society (biirgerliche
Gesellschaft) as “the battleground where everyone’s individual pri-
vate interest meets everyone else’s.”” Hegel thus identified civil
society not merely with a legal order, but also with a kind of partial
and selfish motivation. Karl Marx followed Hegel in identifying this
legal relationship with a particular motivation when he argued in
“On the Jewish Question” that “the so-called rights of man, as distinct
from the rights of the citizen, are simply the rights of a member of civil
society, that is, of egoistic man, of man separated from other men
and from the community.”® Further, “the right of property is ...
the right to enjoy one’s fortune and to dispose of it as one will;
without regard for other men and independently of society. It is the
right of self-interest. This individual liberty, and its application, form
the basis of civil society. It leads every man to see in other men, not
the realization, but rather the limitation of his own liberty.”%
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Benjamin Barber and others share this view of a rights-based
society as one of solitariness and selfishness. In Barber’s words,
“Rights secure our negative liberty, but since they are often claimed
against others, they entail being left alone.”® Barber decries “the
atmosphere of solitariness and greed that surrounds markets.”
Most recent attempts in the United States (at least) to come to grips
with civil society have taken the same tack of focusing on motivation,
but remarkably they have simply flipped Hegel and Marx on their
heads by identifying civil society exclusively with nonprofit enter-
prises and activities. Thus, civil society is typically identified as that
sector of society “between state and market,” as Barber did in a
passage quoted earlier. The conservative thinker Don Eberly has
written of

a departure from our current obsession with either the state
or the market as instruments for social progress. Civil society
is a different sphere. It is an intermediary sector, where pri-
vate individuals join voluntarily in associations that operate
neither on the principle of coercion, nor entirely on the princi-
ple of rational self-interest. In fact, the modus operandi of
life in civil society gives expression to the pursuit of the
common good, where actions are animated by a spirit of
trust and collaboration.”

Definitions of civil society as “between state and market” or as a
“third sector” have at least two serious defects: first, they represent
a break from the long tradition of understanding civil society, gener-
ating confusion rather than illumination; second, to the extent that
they identify the state with coercive power and the market with
self-interest, they divide up the various possible forms of interaction
in terms of nonexclusive categories. Coercion is a way of treating
others, while self-interest is a motivation. One can coerce others
for self-interested motives (robbers and politicians do this quite
regularly) or for altruistic motives (the theory of righteous persecu-
tion behind the Spanish Inquisition, for example, ostensibly justified
breaking people on the wheel for their own good, not for the good
of the inquisitors). One can interact voluntarily with others for self-
interested reasons (as merchants typically do when selling us prod-
ucts) or for altruistic reasons (as pious missionaries do). Motivations
and behavior can be mixed in a wide variety of ways. Attempts to
define civil society as self-interested (in contrast to government?) or
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as neither state nor market fails to do what good definitions ought
to do: to mark out a part of reality in a way that helps us to increase
our understanding.

Thus, we return to the problem of definition: civil society is that
kind of human interaction made possible by equality of rights that
are protected by institutions/organizations that exercise delegated,
enumerated, and thus limited powers, such that those members of
civil society not tied to one another by kinship, friendship, love,
faith, or even geographical proximity can nonetheless interact in a
“civil” manner. Civil society includes religious orders (monasteries,
convents, mosques, synagogues, temples, church hierarchies, and
circles of believers), business enterprises (including individual pro-
prietorships, family enterprises, partnerships, joint-stock corpora-
tions, cooperatives, and other forms of enterprise), labor associations
(including unions and a wide range of associations now less com-
monly found as compulsory unionism and welfare statism have
narrowed the range available to employees), and the clubs, associa-
tions, neighborhood groups, bowling leagues, kaffeeklatsches, and
the like that have been the topic of so much discussion lately. No
one of those associations, and certainly not the state, need exhaust
the personalities of the members of civil society. One may simultane-
ously be a Muslim and a businessperson who does business with
nonbelievers as well as believers, a member of the Parent-Teacher
Association and a member of a jazz group that meets every Wednes-
day at a local club. By resigning from any one of those associations
one does not become a traitor to the entire civil society, an outcast,
a pariah. That was recognized clearly by Otto von Gierke in his
classic study of the law of association: “Our present system of associ-
ation, which resembles a great number of infinitely intersecting cir-
cles, rests on the possibility of belonging with one part, one aspect
of one’s individuality, perhaps with only one closely defined part
of one’s range of ability, to one organization, and with others to
others.”

Ernest Gellner, in his book Conditions of Liberty: Civil Society and
Its Rivals, termed this feature of civil society modularity, in contrast
to atomism:

There are firms which produce, advertise, and market modu-
lar furniture. The point about such furniture is that it comes
in bits which are agglutinative: you can buy one bit which
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will function on its own, but when your needs, income or
space available augment, you can buy another bit. It will fit
in with the one acquired previously, and the whole thing
will still have a coherence, aesthetically and technically. You
can combine and recombine the bits at will. . . . What genuine
Civil Society really requires is not modular furniture, but
modular man.?

Gellner’s point is that in civil society one can form attachments
of one’s own choosing; one can recombine them in new ways; and
one can withdraw from them without thereby withdrawing from
the civil society as an order of relations, as would be the case in a
little gatherer /hunter band or perhaps a primitive society, at least,
as they are conceived by organicists.

What makes this dazzling complexity and wide range of voluntary
human association possible is liberty in the enjoyment of one’s “civil
rights,” a term that has been degraded in meaning in recent years.
From a term for the wide range of rights enjoyed by those in civil
societies, “civil rights” has come in the United States to be used
almost solely to refer to immunity from discrimination, while “civil
liberties” has come to refer to a narrow—albeit important—set of
rights, typically those of greatest importance to intellectuals. In a
gathering of intellectuals there is often wide agreement to extend
freedom primarily (or even only) to what intellectuals do—speak
and write—just as in a gathering of farmers a consensus might be
found to limit freedom to what farmers do. Limiting civil rights to
those involved in speaking or writing is a dangerous and selfish
conceit. It is only rarely criticized, but then, criticism is almost by
definition the exclusive product of intellectuals.®
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